
Governor Paterson’s proposed budget bill includes the Excelsior Jobs Program
Act (the “Excelsior Program”), which is the Governor’s proposed replacement for
the Empire Zones Program (which currently expires on June 30, 2010).  Below is
an outline of the parameters of the Excelsior Program, as proposed by the
Governor.  The Excelsior Program currently gives broad discretion to the
Commissioner of Economic Development (the “Commissioner”).  Keep in mind
that, while this legislation has been proposed, it will likely be changed before it is
finalized, and may ultimately not be enacted by the Legislature.

If the Excelsior Program is passed into law as drafted, it will take effect July 1,
2010.  The Excelsior Program is only available to specific categories of businesses,
including: financial services data centers, manufacturers, software development,
scientific research and development, and industries showing great potential for 
private-sector economic development.  The three refundable tax credits involved in
the Excelsior Program are:

1. Excelsior Jobs Tax Credit – a credit equal to at least $2,500, but not more
than $10,000, for each net new job created.  The amount of the credit will
be determined by the Commissioner based on criteria such as salary, benefit
levels, and location.

2. Excelsior Investment Tax Credit – a credit equal to 2% of the cost or other
basis for federal income tax purposes of the qualified investment made.

3. Excelsior Research & Development Tax Credit – a credit equal to 10% of
the portion of the participant’s federal research and development tax credit
that relates to the participant’s research and development expenditures 
during the taxable year.

The Excelsior credits are each allowed for up to five consecutive tax years in
which a business entity meets all eligibility requirements under the Excelsior
Program.  

Requirements to Becoming a Participant in the Excelsior Program
The Excelsior Program, as proposed, requires the applicant to:

• Allow the New York State Department of Taxation and Finance to share the
entity’s tax information with the New York State Department of Economic
Development (the “Department”), which information would not be subject
to the Freedom of Information Law (“FOIL”).
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• Allow access to all books and records the Department may request to monitor
compliance.

• Provide the last three years of federal and state income or franchise tax returns
and unemployment insurance quarterly returns to the Department.

• Provide a job creation plan exhibiting that the business entity will create at
least 50 net new jobs in New York within 24 months of issuance of a
Certificate of Eligibility and retain those jobs for at least five years during the
entity’s participation in the Excelsior Program. 

• Project qualified investment information up to and including the last year the
business would be eligible to claim the Excelsior Investment Tax Credit.

• Estimate the Excelsior Research & Development Tax Credits the business
anticipates claiming throughout the eligible period.

• Provide information on all related persons, including EIN/social security 
numbers.

• Certify that the business is in substantial compliance with all environmental,
worker protection, local, state, and federal tax laws.

Once an Application for the Excelsior Program is Approved
• The participant will receive a Certificate of Eligibility from the Department

stating that the entity has been accepted into the Excelsior Program.
• The participant will receive a Preliminary Schedule of Benefits, which states

the maximum possible benefits an applicant may receive in each of its five
years of eligibility.

• The participant must meet the projected net new jobs within 24 months of the
date of the issuance of its Certificate of Eligibility, and retain those jobs for at
least five years while participating in the Excelsior Program.

• The participant must submit proof of job creation and investment 
expenditures.

• If the proof is acceptable, the Department will issue a Certificate of Tax Credit
for one taxable year.  The Certificate of Tax Credit must be submitted with
the participant’s New York State tax return.

• In each subsequent year, a Performance Report must be submitted to the
Department within thirty days of the end of the participant’s taxable year,
together with proof that it has created and retained the net new jobs, proof of
actual expenditures, and other information the Commissioner may request.
As long as the participant achieves the requirements, it will receive a
Certificate of Tax Credit.

Excelsior Program Tax Credit Cap Limitations
The State’s fiscal commitment to the Excelsior Program is capped at a 
pre-determined limitation amount ranging from $50 million to $250 million in a
given tax year.  This cap applies to the State’s cumulative commitment to all 
participants in the Excelsior Program.   

Hiscock & Barclay is a full service, 200-attorney law firm, with offices throughout the major cities of New York
State, as well as in Boston, Washington, D.C. and Toronto.  We provide comprehensive legal and business 
counsel to a diverse client base in 29 specialized practice areas with statewide and regional expertise as well as
with national and international capabilities. 
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Recapture
If the Department revokes a participant’s Certificate of Eligibility or Certificate of
Tax Credit, the amount of all Excelsior credits claimed by the participant prior to the
revocation will be added to the participant’s income in the taxable year in which any
such revocation becomes final.  The taxpayer would then have to pay tax on the
amount of the credits previously received.

Important to Note
• A participant who is also a qualified empire zone enterprise must agree to be 

permanently decertified from the Empire Zones Program if it is admitted to
the Excelsior Program, effective for the first taxable year that the business can
claim the Excelsior Program credits.

• Failure to create the projected net new jobs in the first 24 months after 
admission to the Excelsior Program ends the participant’s participation in the
program and no benefits will be received.

• A participant may claim either an Excelsior Investment Tax Credit or the 
standard 5% investment tax credit on one piece of property, but not both.

• A participant may claim either an Excelsior Investment Tax Credit or a
Brownfield tangible property credit on one piece of property, but not both.

• If the participant’s employment, qualified investment or federal research and 
development credits increase beyond the projections at the time of the 
application, the tax benefits do not increase beyond the benefits estimated in
the Preliminary Schedule of Benefits.

• If the participant’s expenditures are less than the projections at the time of the 
application, the tax benefits will be less than the benefits estimated in the
Preliminary Schedule of Benefits.  It is unclear from the Governor’s bill which
expenditures are included in this provision.

• If a participant fails to meet the eligibility criteria in any one given year, it will
lose the ability to claim credits for that year.  

• The Excelsior Program tax credits will be fully refundable.

Again, the Excelsior Program is the Governor’s proposed replacement to the
Empire Zones Program, and has not yet been voted on by the Legislature.  Please
keep in mind that changes will be made by the Legislature over the coming months,
and if a version of the Excelsior Program is ultimately enacted, it may be markedly
different from the Governor’s proposal.  We will keep you apprised of the changes
and notify you of any final legislation that is passed.

If you require further information on this proposed rule and its impact on your organization, please contact any of
the Economic & Project Development Practice Area members listed on the front of this Alert.

Hiscock & Barclay is a full service, 200-attorney law firm, with offices throughout the major cities of New York
State, as well as in Boston, Washington, D.C. and Toronto.  We provide comprehensive legal and business 
counsel to a diverse client base in 29 specialized practice areas with statewide and regional expertise as well as
with national and international capabilities. 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


