
The New York State Office of Medicaid Inspector General (“OMIG”) has
finalized its regulations for “Compliance Programs for Medical Assistance
Providers.”  These regulations became effective July 1, 2009, and covered
providers were required to have a compliance program in place by 
October 1, 2009.  Hiscock & Barclay previously advised our clients of this
pending requirement in prior legal alerts.

As required by the Social Services Law, these regulatory requirements apply
to all Providers licensed under Public Health Law Article 28 (hospitals, 
nursing homes, clinics) or Article 36 (home health care) or under Mental
Hygiene Law Article 16 (OMRDD providers) or Article 31 (OMH providers).
In addition, the requirements will apply to any other Medicaid provider who
directly or indirectly causes claims to be submitted or receives Medicaid 
payments in the amount of at least $500,000 in any consecutive 
twelve-month period. This threshold is much lower than the $5 million
threshold under federal law and will cover many additional providers.
Providers who meet the threshold will be required to certify annually to the
OMIG that the provider has a Medicaid Compliance Program.  Although
LHCSAs do not directly submit Medicaid claims for payment, they are covered
under OMIG’s requirements as an Article 36 provider.

For a covered provider, having a Medicaid Compliance Plan is a condition of
receiving Medicaid funds.  Under the regulations, the elements of a Medicaid
Compliance Program are applicable to a broad scope of areas:

1. billings;
2. payments;
3. medical necessity and quality of care;
4. governance;
5. mandatory reporting;
6. credentialing; and
7. other risk areas that are or should with due diligence be identified by the 

provider.
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We note that many providers who formulated a Compliance Program prior to
the promulgation of these regulations will now need to review their plan to ensure
that these required areas are appropriately addressed.

Pursuant to OMIG regulations, a Compliance Plan is required to include:

1. written policies and procedures;
2. designation of an employee responsible for the compliance program 

(compliance officer);
3. training and education;
4. communication lines for reporting to the compliance officer;
5. disciplinary policies;
6. a system for routine investigation and self-evaluation;
7. a system for responding to compliance issues and reporting to the OMIG; and 
8. a policy of non-intimidation and non-retaliation for participation.

Additionally, the OMIG has an aggressive audit program to recover Medicaid 
overpayments from LHCSAs.  Hiscock & Barclay, LLP is currently defending 
hundreds of these audits involving all types of providers.  Hiscock & Barclay, LLP will
be presenting at a training seminar sponsored by the New York State Health Care
Providers Association in November 2009.  

Hiscock & Barclay’s Health Care and Human Services Practice Area has substantial experience in
assisting providers in the development and implementation of Compliance Programs and the training of
Boards of Directors and staff of providers.  Our attorneys also have extensive experience in defending
Medicaid and Medicare provider audits, investigations and sanctions and in the defense of matters
brought by the State Attorney General.  Please contact Robert Tengeler (518-429-4289), Eugene Laks,
(518-429-4228) or any other member of our practice area should you have any questions regarding this
new requirement.

Hiscock & Barclay is a full service, 210-attorney law firm, with offices throughout the major cities of New York
State, as well as in Boston, Washington, D.C. and Toronto.  We provide comprehensive legal and business 
counsel to a diverse client base in 29 specialized practice areas with statewide and regional expertise as well as
with national and international capabilities. 
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