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o Homeowners Acting As Their Own General
ORTS
A Contractor
IABILITY
e Still Entitled to the Protections of the Homeowner Exception of Labor Law §241(6)
as Long as They do not Control or Direct the Manner in which the Work Is Being
Thomas B. Cronmiller Performed at the Time of Plaintiff’s Injury.
585.295.4424
teronmiller@hblaw.com The Appellate Division, Fourth Judicial Department recently held that homeowners
Gary H. Abelson acting as their own general contractor in the construction of their home still qualified for
I{Ie'isliFaLMlé l?dakér the homeowner’s exception set forth in New York Labor Law §214(6), even though they
Erank V. Balon. had the contractual authority to direct the manner in which Plaintiff performed his
Rﬁbélr;) AB Baltrer tasks, finding it significant that they did not exercise that supervisory authority.
Samuel ], Bumuano In McNabb v. Oot Bros., Inc., the defendant homeowners contracted with their two
Tliavid BACébam'Sli co-defendants for consulting services in connection with the design and construction of
e T Cf;e‘;l ¢ their home but elected to act as their own general contractor. Plaintiff was injured while
JLc?hS R]~ Cé'-ilsels(f performing work for his employer, a drywall contractor, at a house being built by the
inda J. ar . . . . .
Darryl J. Colosi defenfiant homeowr.lers. .Plamnff was YV(?I‘l(.ll’lg on stilts when he tripped over an
T4Dz=wli1d Mbci)jt electrical cord, causing him to sustain injuries.
Nﬁlﬁaﬁ ]] DiCestte Plaintiff brought an action alleging violations of Sections 200, 240(1), and 241(6) of
CEﬁicail M2 I%ilisnzo New York’s Labor Law along with common-law negligence claims against all three
Michacl E. Fordoan defendants. Each of the three defendants moved for summary judgment seeking to
Wﬁ“a}?‘ ((33 Fo}fter dismiss the complaint.
1J<Zwr; el heen The Supreme Court concluded that none of the defendants were liable under Labor
K}gvir}dMMH;Ivien Law §240 because the accident was not caused by an elevation-related hazard. Supreme
W I Lackin Court also dismissed the other claims against the homeowner’s consultants determining
Igeorged G~I\T;1/Ieickev that neither company acted as a general contractor or the agent of the homeowners and,
Brion G Monka | therefore, did not exercise supervisory control over the safety of the worksite.
Dennis R. McCoy With regard to the Labor Law §241(6) claim against the homeowners, the lower court
ﬁﬁ?afl]AOO?s;ﬁlcg found that Plaintiff raised an issue of fact as to whether the homeowners directed or
Scott M. Pechaitis controlled his work under the homeowner’s exception provided in the statute.
Aéf;g:;gg;g‘fz}n Nevertheless, the court dismissed this claim, insofar as it was based upon 12 NYCRR 23-
Paul A. Sanders 1.5(a), against the homeowners because the regulation was not sufficiently specific to
Tara J. Sciortino support the claim
Robert M. Shaddock PP :
Matthew J. Skiff With respect to the Labor Law §200 claim and common-law negligence cause of action
Ste&};er{(‘ ?V\gﬁ}kﬁg‘er against the homeowners, the lower court concluded that the homeowners did not
Angela C. Winfield actually move for summary judgment with respect to those claims. The homeowners
appealed from this part of the order and plaintiff then cross-appealed from the part of
el the order dismissing the claims against all defendants based upon Labor Law §241(6).
€ publisher assumes no labili or € reader s use o . . .
the information herein. © 2009 Hiscock & Barclay, LLP The Appellate Division unanimously modified the order of the Supreme Court by
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granting the motions of defendants in their entirety and dismissing the amended
complaint against all defendants. The Fourth Department found that the Supreme
Court erred in determining that the defendant homeowners were not entitled to the
homeowner’s exception set forth within Labor Law §241(6).
Labor Law §241(6) provides:
All areas in which construction, excavation or demolition work is
being performed shall be so constructed, shored, equipped, guarded,
arranged, operated and conducted to provide reasonable and
adequate protection and safety to persons employed therein or
lawfully frequenting such places. The commissioner may make rules
to carry into effect the provisions of this subdivision, and the owners
and contractors and their agents for such work, except owners of
one and two-family dwellings who contract for but do not direct or
control the work, shall comply therewith. (emphasis added).

The fact that homeowners are in effect acting as their own general contractor will
not bar the application of the single-family homeowner exemption so long as the
homeowners did not control or direct the method or manner of the work being
performed by plaintiff at the time of the injury, Soskin v. Scharff, 309 A.D.2d 1102.

The Appellate Division found that the Record established that the homeowners did
not control or direct the manner in which Plaintiff or his employer performed the
insulation work in the house. The Appellate Division found it significant that the
homeowners did not furnish the electrical cord in plaintiff’s work area nor did they
suggest any particular tools, materials or safety devices be used. The Court also noted
that the exemption applies even though the homeowners were present at the
construction site from time to time and hired subcontractors to perform certain
work.

The Fourth Department further determined that the claims against the
co-defendants were properly dismissed finding that those defendants established that
they did not have the authority to control plaintiff’s work.

As it relates to the Supreme Court’s refusal to dismiss the common-law negligence
cause of action and Labor Law §200 claim against the homeowners on the grounds
that they did not explicitly seek summary judgment on those claims, the Appellate
Division found that the homeowners implicitly sought that relief. Here, the
Appellate Division found it sufficient that the homeowners’ motion demonstrated
that they did not direct or control the work and thus could not be held liable for
Plaintiff’s injuries. The Fourth Department further concluded that the homeowners
were entitled to summary judgment on those claims. Although the agreement
between the homeowners and the drywall company provided the homeowners with
authority to direct or control the work, the Fourth Department determined that they
did not exercise that supervisory control over Plaintiff and his employer and they
neither created nor had actual or constructive notice of the dangerous condition.

If you require further information regarding the information presented in this Legal Alert and its impact
on your organization, please contact any of the members of the Practice Area listed on the front of this

Alert.
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